N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

BARBARA BERRY, )
Pl aintiff, )

)

V. ) Civil Action No. 89-1314

)

LOU S W SULLI VAN, SECRETARY )
OF HEALTH AND HUMAN SERVI CES, )
Def endant . )

REPORT

GARY L. LANCASTER,
United States Magistrate

Plaintiff brought this action pursuant to the Soci al
Security Act ("Act"), 42 U S. C. 88 405(g) and 1383(c) (3), seeking a
judicial reviewof the final decisionof the Secretary of Health and
Human Ser vi ces denyi ng her application for disability insurance
benefits and Suppl enental Security Income. Beforethe court arethe
parties' cross notions for summary judgnent. Because the Secretary
conmtted an error of lawinreview ngthis case, the deci sion shoul d
be reversed and t he case renmanded for further proceedi ngs consi st ent

with this Report.

. PROCEDURAL HI STORY

On February 19, 1985, plaintiff filed an applicationw th
t he Soci al Security Adm nistration for disability insurance benefits

and suppl enental security incone, alleging disability based on severe



inflammatory arthritis, anxiety and associated illness. The
Secretary denied her application both initially and on
reconsi derati on. Following a series of events during which
plaintiff's application was deni ed and reconsi dered by t he agency,
plaintiff thenrequested and, on August 2, 1988, recei ved a heari ng
bef ore an Adm ni strative LawJudge ("ALJ"). Upon hearing, the ALJ
determned that plaintiff has been di sabl ed si nce March 31, 1988, but
not prior thereto by reason of her performance of substantial gai nful
activity as afoster parent. The Appeal s Council denied plaintiff's
request for reviewon theissue of the date of onset of disability;
accordingly, the ALJ' s deci si on becane t he final deci sion of the
Secretary.

Plaintiff commenced t he present acti on on June 13, 1989.
She contends that the Secretary's decision is not supported by
substanti al evi dence and seeks an order reversing the Secretary's
decision or, alternatively, vacating the deci si on and renmandi ng t he
casetothe Secretary for a newheari ng. Def endant seeks an order

affirmng the Secretary's deci sion.

1. STANDARD OF REVI EW

Adistrict court'sreviewof the Secretary's findingsis
limtedto adeterm nation of whether the findi ngs are supported by

"substantial evidence." R chardsonv. Perales, 402 U. S. 389 (1971).

Substanti al evidenceis norethan anere scintilla of evidence but



| ess than a preponderance; it is "such rel evant evidence as a
reasonabl e m nd m ght accept as adequate to support a concl usion."

Cotter v. Harris, 642 F.2d 700, 704 (3d Cir. 1981) (quoting

Ri chardson v. Perales, 402 U.S. at 401). The court nmay neither
rewei gh t he evi dence, nor nmay we reverse the Secretary nerely because

we woul d have deci ded the claimdifferently. Cotter v. Harris, 642

F.2d at 705. Qur reviewing authority is confinedto an exam nation
of theentirerecordto deterni ne whether thereis arational basis

for the Secretary's conclusions. Mller v. Harris, 490 F. Supp. 1184

(WD. Pa. 1980). When inconsistenci es appear inthe evidentiary
record, the Secretary may resol ve i ssues of credibility, but in doing

so, it nmust provide sonme rationale for the manner in which the

i nconsistencies are ultimately resol ved. Kent v. Schwei ker, 710 F. 2d
110, 114 (3d Gr. 1983). Wththese conceptsinmnd, weturntothe

merits of the claim

1. DI SCUSSI ON

It is not necessarytoreviewthe entire nedical record,
itissufficient tostatethat since at | east May, 1986, and possi bly
earlier, therecordreflects awell-docunented history of severe
psychol ogi cal illness. However, because plaintiff served as a foster
parent for Al egheny East Mental Heal th/ Mental Retardati on Center

(AEMH MR), the ALJ concl uded that plaintiff's disability rel ated back



only until March, 1988 when her tenure as a foster parent term nat ed.
The ALJ reasoned t hat, regardl ess of any docunented di sability,

plaintiff was gainfully enployed prior to that tinme.

A.

An individual who engages in "substantial gainful
activity" during the period of claimeddisabilityis not eligiblefor
benefits, regardl ess of the nature of the individual's medical
condition. See 20 C.F. R 88 404. 1520(b), 404.1571. "Substanti al
gainful activity" is a term which includes two conponents:
substantial and gainful. "Substantial work activity is work activity
t hat i nvol ves doi ng si gni fi cant physical or nental activities." 20
C.F.R 8404.1572(a). Cenerally, the Secretary does not consi der
activities such as sel f-mai ntenance, househol d tasks, hobbi es,
t her apy, school attendance, club activities, or social progransto
be substanti al gainful activity. ld. 8 404.1572(c). "G nful work
activity is work activity that [the clai mant does] for pay or
profit."” 1d. §8404.1572(b). The Secretary has pronul gated i ncone
gui del i nes whi ch establish a presunpti on of substantial gai nful
activity. Average nonthly earnings totalling nore than $300 create
such a presunption. See id. 88 404.1574(b), 416.974(b).

Bet ween June 10, 1977 and March 31, 1988, plaintiff served

as a foster parent for AEMH/ MR and cared for two foster chil dren.



Plaintiff's foster daughter was pl aced i n her home on June 10, 1977,
wher e she remai ned until April, 1988 when the girl died at the age
of 20 years. The girl was nentally retarded and suffered Down
syndrome. Duringthe sane period, plaintiff alsocaredfor afoster
son. Therecordis not clear as to the dates he was i n her hone.
Inreturn for her contracted services, plaintiff recei ved roomand
boar d rei nbursenment for each i ndi vi dual foster child and a "sti pend”
of $400 per nmonth per child. Plaintiff acknow edges that her
earnings prior to March 31, 1988 create a presunption that she
engaged in substantial gainful activity.

Upon revi ewi ng the ALJ' s decision, it appears that once he
determ ned plaintiff had net the i ncone gui delines set forthinthe
regul ati ons, the anal ysis ended. This had the effect of creating an
i rrebuttabl e presunptionthat plaintiff was engaged i n substanti al
gai nful activity. Wile nmeeting the incone |evel creates a
presunption, it is apresunption which can be rebutted by evi dence
of the nature of the applicant's work, the conditions of enpl oynent
and t he adequacy of the applicant's performance. See 20C F.R 8§

404. 1573; Anderson v. Heckler, 726 F. 2d 455, 456 (8th Cir. 1984).

Thus, because t he unrefuted evi dence that plaintiff recei ved $400. 00
per nont h for her work as a foster parent supports a findingthat
plaintiff engaged in "gainful" activity, the ALJerredinfailingto

consi der further whether plaintiff engaged in "substantial" activity.



Thi s two- part anal ysi s has been required of the Secretary i n numerous

cases. See Walker v. Bowen, 826 F.2d 996 (11th Cir. 1987)

(applicant's work as a part tinme school bus ai de di d not establish
per se that she could do afull range of work normal Iy i nvol ved in

I ight or sedentary jobs for ei ght hours daily); Van Horn v. Heckl er,

717 F.2d 1196, 1199 (8th Cir. 1983) (gainful work in a sheltered
wor kshop nust be viewed to its actual substantiality); Scanlon v.

Ri chardson, 370 F. Supp. 1141 (WD. Pa. 1972) (applicant's daily

performance of work-related activities was limted and, thus,
insufficient to establish "substantial" activity); WIlson v.
Ri chardson, 455 F. 2d 304 (4th Cir. 1972) (sporadic and transitory
wor k may showi ncapacity to engage i n substanti al gai nful activity);

Barats v. Weinberger, 383 F. Supp. 276 (E.D. Pa. 1974) (sane);

| cenhour v. Wei nberger, 375 F. Supp. 312 (E. D. Tenn. 1973) (sane).

Thus, the court concludes that the ALJ erred in term nating his
anal ysis upon a finding that plaintiff had net the regul ation

presunption, w thout al so view ng the actual circunstances i nvol ved.

B.
The Secretary's brief didnot address this issue of | aw,
as it was not raised directly by the plaintiff, but rather the

Secretary addressed the substantiality of evidence issue.



I n support of its positionthat plaintiff was engaged in
substantial work activity, the Secretary referstothe fact that the

job of foster parent islistedintheDictionary of Occupati onal

Titles (D.OT.) which describes the job as significantly nore than
conpl eti ng househol d tasks.! Further, the Secretary infers that
because plaintiff's foster daughter had Down syndrone and a heart
condition, plaintiff's responsibilities nust have been nore t han
provision of "mnimal" care. This assertionis not supported by
evi dence of record. Infact, plaintiff testifiedthat her foster
daughter assisted her in my ways.

Finally, the Secretary referstoaletter fromAl | egheny
East Mental Health/Mental Retardation Center which describes

plaintiff'sresponsibilities as afoster parent to establishthe

1. According to the DO T., a foster parent:

Rears honel ess or parentless children in own hone as
menmbers of famly: Organizes and schedul es
activities, such as recreation, rest periods, and
sleeping time. Insures child has nutritious diet.

I nstructs children in good personal and health habits.
Bat hes, dresses, and undresses young children. Washes
and irons clothing. Acconpanies children on outings
and wal ks. Disciplines children when required. My
return children to parents' honme during weekends and
hol i days. May work under supervision of welfare
agency. My prepare periodic reports concerning
progress and behavi or of children for welfare agency.

D.OT., at 224 (4th ed. 1977).



substantiability of therole.? Again, contrary tothe Secretary's
assertion, the agency describestherole as very simlar tothat of
a natural parent. Tothis court's knowl edge, no case has hel d t hat
fulfillingtherole of anatural parent i s deened the equi val ent of
engagi ng i n substantial activity, particularly w thout view ngthe
actual facts of the situation.

Plaintiff's foster daughter was bet ween 16 and 20 years
ol d during the periodof tinmeindispute here. Wiletherecordis
silent as tothis issue, the Court may note that a Down syndrone
young adul t may be very capabl e of attendi ng to her personal needs

and dai ly hygi ene.® I n such case, plaintiff's responsibilitiesto

2. The letter stated, in relevant part:

Ms. Berry's responsibilities as a foster parent
are very simlar to those of a natural parent, in that
she has and continues to provide a supportive home for
those children placed with her. She plays an
i nportant role in teaching self-help, daily living
skills and socialization skills; monitoring and
seeking all proper nedical and dental care; nonitoring
school and recreational programs along with
integrating the child into the famly routine and
system

3. Down syndrome is the subject of public interest and educatio
As one aut hor rel ated:

General ly speaking, children with Down syndrone
can grow up to function sem -independently. Wth the
trend toward conmmunity group hones that foster
i ndependence and self-reliance, fewer and fewer people
with Down syndronme are renmmi ning at hone. They take
care of thenselves, hold jobs, and enjoy famly and
(continued...)



her foster daughter could well have been nore in the nature of
mai nt ai ni ng her hone and provi di ng conpani onshi p and gui dance. |f
t he record bears this out, these activities do not necessarily show
plaintiff's ability to engage in "substantial" activity.

The Secretary's positionregarding the substantiality of
plaintiff'swork activityis particularly troubling becauseit is not
based on facts of record, but rat her upon inferences the Secretary
wi shes t he court to nake based on t he presuned nature of plaintiff's
wor k as a foster parent to a Down syndrone person. The Secretary
must neet its burden by substantial evidence of record. Neither the
Secretary, nor the court, nmay engage i n presum ng facts that are not
substanti ated by the record.

Accordingly, for the reasons set forth herein, the
Secretary' s deci sion shoul d be reversed and t he case remanded* f or

further proceedi ngs consistent with this Report.

3. (...continued)
friends. Achieving independence and self-reliance,
however, takes a |ot of effort. The essenti al
foundation that will enable children with Down
syndrome to grow into capable individuals is laid
through hard work in the first years of life.

Babies Wth Down Syndrone: A New Parents Guide (K. Stray-
Gundersen, ed. 1986), at 16-17.

4. Remand is appropriate if the Secretary applied an erroneous

principle of law, failed to consider certain evidence, failed to
consi der the combined effect of inmpairments, or failed to nake a
credibility finding. See Davis v. Heckler, 748 F.2d 293 (5th Ci
1984); Weir v. Heckler, 734 F.2d 955 (3d Cir. 1984).
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Dat ed:

CccC:

United States

June 6, 1990

Edward J. Abes, Esquire

Edward Jaffee Abes & Associates, P.C
Three Gateway Center - 5th Floor

Pi ttsburgh, PA 15222

Mary Beth Kotcella, Esquire
Assistant United States Attorney
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